05 August 2012
ESMA
103 rue de Grenelle
75007 Paris
France
Submitted via www.esma.europa.eu
Re:
Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade
Repositories
Dear Sir/Madam:
MarkitSERV1 is pleased to submit the following comments to ESMA in response to its Consultation Paper
on Regulatory Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories
(the “Consultation Paper”, or “CP”).
Introduction
MarkitSERV is a provider of confirmation, connectivity, and reporting services to the global OTC derivatives
markets, making it easier for participants in these markets to interact with each other. Specifically, we
provide trade processing, confirmation, matching, and reconciliation services for OTC derivatives across
regions and asset classes, as well as universal middleware connectivity for downstream processing such as
clearing and reporting. Such services, which are offered also by various other providers, are widely used by
participants in these markets today and are recognized as tools to increase efficiency, reduce cost, and
secure legal certainty. With over 2,500 firms globally using the MarkitSERV platforms, including over 25,000
buy-side fund entities, our legal, operational, and technological infrastructure plays an important role in
supporting the OTC derivatives markets in Europe, Asia, the United States, and elsewhere.
By integrating trade confirmation, allocation, routing and portfolio reconciliation MarkitSERV provides a
single gateway for the processing of OTC derivatives transactions. Based on our experience as provider of
connectivity and processing services, we have been actively and constructively engaged in the debate
about Regulatory Reform of the global OTC derivatives markets and the implementation of the Pittsburgh
G20 commitments.2 Over the last 18 months we have submitted over 20 comment letters to regulatory
authorities around the world, we have participated in numerous roundtables and we regularly provide the
relevant authorities with our insights on current market practice, for example in relation to the electronic
confirmation of OTC derivatives transactions, efficient ways of reporting them to Trade Repositories
(“TRs”), or the reconciliation of existing portfolios of such transactions. We have also made suggestions to
regulatory authorities on appropriate approaches to enabling a timely and cost-effective implementation of
newly established requirements, for example through the use of multi-layered phase-in or by providing
participants with a choice of means for satisfying regulatory requirements.
We welcome the publication of ESMA’s Consultation Paper and appreciate the opportunity to provide
ESMA with our comments. Please find below our comments in relation to: a) implementation timing and
phase-in; b) the confirmation requirement; c) the requirement to reconcile portfolios of derivatives; d)
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dispute resolution; and e) the reporting of derivative transactions to Trade Repositories, including the data
to be reported, responsibility for the reporting obligation, and delegation of reporting to third parties.

Comments
1. Implementation timing and phase-in
The CP states that the earliest date by which a derivative contract must be reported to a Trade Repository
would be July 1, 2013, when a TR has registered for the asset class by May 1, 2013.3
We appreciate that ESMA’s CP herewith sets compliance dates for reporting to TRs that would provide
market participants with some additional time to prepare for compliance. We also support ESMA’s phasedin approach that would set the compliance date depending on the timing of TR registration in the various
asset classes. However, based on our experience in helping market participants analyse and comply with
reporting requirements in other jurisdictions, we believe that ESMA should consider making use of further
phase-in for these requirements, specifically by differentiating by asset class and by participant type.
a) Phase-in by asset class
We believe that ESMA, when designing a compliance schedule for the requirement for counterparties to
report their transactions to TRs, should take the characteristics of the different asset classes into account.
This is because derivatives across the various asset classes vary widely in relation to their degree of
product standardization and electronification, the number of product variations, and the nature and number
of counterparties. Further, a phase in should take into account factors such as the size of the asset class
and the amount of central clearing that occurs already today.
Based on these considerations, we recommend that ESMA consider requiring compliance with the
requirement to report transactions to TRs first in asset classes such as interest rates and credit that are at a
more advanced stage of development, while requiring compliance in the asset classes of foreign exchange,
equities, and commodities only at a later stage. Such approach would be in line with what will be required in
other major jurisdictions.4 We believe that ESMA should further consider establishing timelines per subproduct category in an asset class as necessary since it is our experience that even within an asset class
the levels of automation can vary significantly.5
b) Phase-in by participant type
We believe that any compliance dates should be set as such that they provide the relevant market
participants with sufficient time to analyse, build, adjust and test their systems and procedures before they
are required to be in compliance with the requirements. Such need to provide sufficient time to prepare for
regulatory change has also been recognized by regulatory authorities in other major jurisdictions, for
example by the SEC in the United States.6
Specifically, we believe that ESMA should take guidance from the CFTC’s approach where compliance with
some requirements would be expected first from the most active market makers,7 some time before other
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counterparties are expected to comply. Awareness, education and understanding are critical components
for proper implementation of new regulatory requirements, and discussion with our clients provides insight
that requisite time is needed in particular for end-users to come into compliance. We believe that such
approach to phasing-in would be appropriate as it reflects the different levels of preparedness of these
counterparty categories, but also the resources that are available to them to actively prepare for change.
2. Confirmation requirement
As we have stated previously, 8 we agree that “electronic execution may not always equal legal
standardisation” and that electronic processing of a transaction “does not necessarily mean that the legal
terms of the contracts can be agreed between counterparties quicker”.9 We therefore welcome ESMA’s
decision to remove the link between the form of execution or processing and the required timeliness of the
confirmation of the transaction that it had proposed in its Discussion Paper.10
We also support the changes that ESMA has made to the actual timeliness requirements for confirmations
and believe they are now more appropriate. 11 However, based on our experience in providing
counterparties with electronic means to confirm their transactions in OTC derivatives in a timely and
efficient manner, we believe that, particularly for more customized transactions, even these timing
requirements might often be challenging to comply with. For example, an end-user with mid- to low
transaction volume who does not have “matching” or more sophisticated technological capability may find it
challenging to electronically “affirm” or “click-agree” transactions in very stringent timeframes. Such users
may even need several levels of internal approval before being able to agree on a legal confirmation. We
therefore support ESMA’s acknowledgement that confirmations for some transactions might remain
outstanding for a number of days by introducing a requirement for those transactions to be reported.12
That said, we urge ESMA to address the following questions and comments in relation to Article 11 of EMIR,
i.e., the requirement to confirm derivatives transactions in a timely manner:
•

It is not clear from the CP what the requirement to “confirm” a derivative transaction actually means.
While the definition of “confirmation” suggests that it is an agreement between the counterparties to the
transaction13 we are not sure whether ESMA intended to impose such a requirement. This is because
compliance would depend on cooperation from both counterparties, including from those that are nonfinancials. We therefore urge ESMA to clarify whether the requirement to “confirm” a derivative
transaction is satisfied as soon as one of the counterparties has dispatched a confirmation to the other
counterparty, or whether ESMA requires the confirmation to be signed / agreed between both
counterparties within the proposed timeframes.

•

It is unclear which of the parties to the transaction has the obligation to confirm the transaction within
the proposed timeframes, and who would be held accountable if the confirmation did not occur in a
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timely fashion. The use of the phrase “a contract with”14 might imply that the obligation to confirm is on
the counterparty to the specified party, which would mean that for a transaction between a non-financial
and a financial counterparty the requirement would be as demanding as for a transaction between two
financial counterparties. However, we are not sure whether this was ESMA’s intention. We would hence
urge ESMA to provide further clarification on the question whether the obligation to confirm the
transaction in a timely manner is with one of the counterparties or with both of them and, if it the former,
with which one.
•

It is unclear from the CP to what extent the confirmation requirements apply to contracts that are
designated to be cleared by a CCP but have not been accepted for clearing yet (and are hence at this
moment, and potentially for some period of time, “not cleared by a CCP”). The requirement to confirm a
transaction “as soon as possible post execution” 15 seems to imply that all contracts have to be
confirmed, including those that are designated to be centrally cleared but have not been accepted for
clearing yet. However, for the avoidance of doubt, we encourage ESMA to clarify this matter.

•

The requirement to confirm “electronically where available” is only mentioned in relation to the 1st, but
not in relation to the 2nd and 3rd timing requirements. 16 We urge ESMA to clarify whether this
differentiation was intentional or whether it should apply in all three cases.

•

The CP requires the reporting of transactions that remain unconfirmed. However, it is unclear whether
this reporting requirement applies to derivatives contracts that remain unconfirmed for 5 Business Days
from the time of execution or from the expiry of the deadline to confirm. We urge ESMA to clarify this
issue.

3. Portfolio Reconciliation
We welcome the more measured approach that ESMA has taken in the CP in relation to the requirement for
counterparties to derivatives transactions to perform Portfolio Reconciliation. That said we urge ESMA to
clarify the following questions:
•

The requirement to reconcile portfolios of derivatives on the least frequent basis would apply to all
portfolios that consist of “less than 300 transactions” 17 and would hence effectively require all
counterparties to derivatives transactions to engage in Portfolio Reconciliation. However, we believe
that a requirement for all counterparties to engage in portfolio reconciliation is likely to create significant
cost but rather limited benefit, particularly for counterparties with small portfolios of derivatives. We
therefore encourage ESMA to consider granting a de-minimis exemption for counterparties with small
portfolios of transactions, e.g. under a certain number of transactions and/or minimum notional.

•

The CP states that “financial and non-financial counterparties shall agree in writing or other equivalent
electronic means with each of their counterparties on the terms on which portfolios shall be
reconciled.”18 It therefore seems as if the CP requires all counterparties to establish the appropriate
procedures for portfolio reconciliation before they enter into a transaction, which would apply even to
those counterparties that are about to enter into their very first (and maybe only) derivative
transaction. 19 We encourage ESMA to clarify whether such agreement can be reached on a
standardized/master basis, as we believe such approach would be more efficient and less costly than
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trying to achieve such agreement via bilateral negotiation. We further recommend that ESMA consider
granting a de-minimis exemption for smaller and less active market participants as for them the costs of
complying with this requirement are likely to outweigh the broader risk reduction benefits. We further
encourage ESMA to clarify which of the parties would be held accountable for compliance with this
requirement.
•

The use of third parties to facilitate reconciliation for portfolios of derivatives transactions has been
recognized by many counterparties as efficient tool, and we believe its use will also serve as means to
enable a timely and cost-efficient implementation of new regulatory requirements. We therefore
appreciate that ESMA has specified that portfolio reconciliation may be performed by a third party and
encourage ESMA to continue to promote this flexibility for counterparties.

•

The requirement for counterparties to reconcile the valuation of their derivatives contracts in addition to
the key terms in principle seems sensible.20 However, while the exchange of mark-to-market data might
facilitate the identification and timely resolution of valuation disputes, as a general requirement it may
impose an undue burden on buy-side counterparties21 and might force them to disclose potentially
sensitive information to their counterparties. We believe that this issue can be addressed by the use of
automated solutions, including internal tools or appropriately qualified third-party providers for Portfolio
Reconciliation. These solutions will identify and communicate discrepancies to both parties, and can
also centrally facilitate the communication and audit the data that is required for dispute resolution.
They can distribute mark-to-market data in case that valuation disputes exceed designated thresholds,
or bilaterally agreed procedures, to ensure that valuation disputes can be effectively addressed without
imposing the additional operational burden firms may face in preparing more regular and
comprehensive dissemination of valuation data externally. We therefore recommend that ESMA permit
counterparties to reconcile their portfolios by communicating key economic terms to third parties who
will compare the data, while requiring counterparties to distribute valuation data to their counterparties
only in case is applicable to a dispute.

4. Dispute resolution
The CP requires financial and non-financial CPs to agree on a framework for resolving any dispute “when
they enter” into an OTC derivative transaction. Specifically, it proposes that counterparties must agree on
procedures relating to the identification, recording, monitoring of disputes relating to the recognition or
valuation of the contract and to the exchange of collateral between counterparties, the resolution of
disputes in a timely manner, and the resolution of disputes that are not resolved within 5 business days.
We believe that it would be beneficial if ESMA clarified the following questions in relation to the proposed
dispute resolution requirements:
•

•

•
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relation to valuation disputes, should be explicitly allowed by ESMA as experience has shown that it
can make the process of resolving disputes about valuations more efficient and timely.
5. Reporting to TRs
a) Data to be reported
We believe that harmonization of the reporting requirements between the various jurisdictions will create
greater efficiencies, lower costs and improved data quality. Further, a two-pronged approach, as has been
established in the United States,22 seems to be an efficient way of achieving the regulatory goals of data
reporting to TRs in a straightforward manner. On that basis, parties would report a limited set of economic
data (as normalized data fields where available) as well as the confirmation data, to the TR. More
specifically the following data would be reported:
•

A basic data set that contains the key economic terms of the transaction in normalized data fields
should be reported to a TR for every derivative transaction. Such data set could be standardized
across asset classes and products, and the number of additional fields that are asset class specific
would be very limited. We recommend that international regulators coordinate their efforts and also
take the views of TRs into account when establishing an appropriate set of minimum key economic
terms to be reported to TRs as the cost of compliance increases in accordance with regulatory agency
differences.

•

Further, as will be required in the United States, confirmation data for a transaction would be captured
in a TR. Counterparties will therefore also report the transaction confirmation data (either as a
copy/electronic image of the paper confirmation or in normalized data fields where available) to the TR
for each OTC derivatives transaction.

b) Who reports to the TR?
We agree with ESMA that counterparties should be provided with flexibility in terms of how they can satisfy
their reporting obligations, which should include the option of delegating such task to a third party. However,
as we have pointed out before,23 we believe that counterparties and other relevant parties will need to have
sufficient clarity about who will be responsible for the reporting of which data set to the TR. The lack of such
clarity is likely to result in confusion, additional legal, operation and technical cost, and also under- or overreporting. Unfortunately, we believe that the CP has provided little additional clarity on this important issue
and we urge ESMA to clarify this matter.
We also request ESMA to provide clarification on the meaning of “details of a contract have to be reconciled
or agreed between the two CPs when reporting to different counterparties.” We generally believe that
ESMA should not simply accept that the two counterparties can report the transaction to different TRs. We
believe that this would create significant issues in relation to data accuracy and there would be a need to
reconcile the data that is stored in different TRs, without ESMA addressing this issue in the CP.
Finally, we believe that ESMA should create some further clarity in relation to the reporting of transactions
that are cleared by CCPs:
•
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•

The CP states that “where novation occurs before reporting a report shall be made on the basis of the
terms of the transaction before novation”. We encourage ESMA to clarify whether this would imply that,
in this situation, the CCP would have to report the original trade and the novated trades. We also
wonder who has the obligation to report novated trades to the TR, specifically, whether it is the
counterparties or the CCP, and, if the CCP failed to report, whether the counterparties would be
responsible or whether responsibility would only rest with the CCP.

c) Reporting by third parties
EMIR permits a party that has an obligation to report data to a TR to delegate the reporting to a third
party. 24 Such delegation is also permitted in other jurisdictions, and has been recognized by many
counterparties, and also other entities such as execution venues, as an effective way to come into
compliance with their reporting obligations in the most timely and cost efficient manner. However, we
believe that ESMA’s approach to allowing the delegation of reporting to a third party requires some further
clarification.
We agree that securing the accuracy and reliability of the reporting of transaction data to TRs is of
paramount importance. However, the CP states that a third-party entity “is deemed appropriate if in the view
of the delegating CP if it guarantees protection of the data and compliance with the reporting obligation” in
the same way the counterparty appointing them is required to do.25 It is unclear what this really means in
practice and we find the use of the expression “guarantees” particularly worrisome, as it could potentially
result in few or no third parties being in a position to provide such services.
Importantly, however, it does not clarify who, in the case where reporting is indeed delegated to a third
party, has the actual responsibility for accurate and timely reporting. One option to ensure accurate and
timely reporting in cases where it is delegated by the counterparties or a CCP to third parties is by leaving
the responsibility for the reporting with the reporting party/CCP. This party will then, typically in a bilateral
contractual agreement, require adequate assurance from the third party of its operational resilience and
appropriate backup facilities to properly perform its reporting functions. ESMA should note that this
approach has been taken by the CFTC to reporting by third parties, and we believe it would be equally
appropriate in Europe. However, if ESMA indeed regarded it as necessary to impose requirements similar
to those that are contained in the CP on third party providers that reporting duties are delegated to, it should
result in the reporting parties that delegate to such providers being discharged of their reporting obligations.
We do not believe that there is any proper justification for ESMA imposing requirements both on the
counterparties/CCPs and on the third parties.
d) Backloading of existing derivative transactions into TRs
EMIR requires that derivative contracts entered into before the date of entry into force of EMIR26 that are
outstanding on that date are reported to a TR within 180 days of the reporting start date27 for a particular
asset class.28 Further, derivative contracts entered into on or after the date of entry into force of EMIR but
before the reporting start date29 shall be reported to a TR within 90 days of the reporting start date for a
particular asset class.
Based on the experience that market participants have made when preparing for compliance with the
reporting requirements for “historical swaps” established by the CFTC30 we believe that such requirements
create a number of significant challenges. We therefore encourage ESMA to apply any requirement to
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report derivatives transactions that have been executed in the past only to transactions that are live as of
the compliance date, not to those that existed at the time that the regulations became effective. This is
because requiring firms to backload transactions into TRs that have already matured or have been
terminated prior to the compliance date creates little value for regulatory authorities but a potentially
significant burden on firms. We also urge ESMA to allow the backloading implementation to be phased-in
per asset class, with the most standardised products (i.e., credit and interest rate products as referenced
above) to be backloaded prior to other asset classes.
*****
MarkitSERV appreciates the opportunity to comment on ESMA’s Draft Regulatory Technical Standards on
OTC Derivatives, CCPs and Trade Repositories. We would be happy to elaborate or further discuss any of
the points addressed above. In the event you may have any questions, please do not hesitate to contact the
undersigned or Henry Hunter at henry.hunter@markitserv.com.
Yours sincerely,

Jeff Gooch
Chief Executive Officer
MarkitSERV

